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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Appeal is from a final judgment entered in favor of the Appel- 
lee as defendant below. Jurisdiction of this Court is based upon U. S. Code, 
Title 28, Section 1291. 
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STATEMENT OF THE CASE 


The plaintiff, George J. O'Sullivan, a citizen of Fairfax County, 
Virginia, while operating a motor vehicle within the District of Colum- 
bia on November 2, 1959, was struck violently in the rear by a vehicle 
owned and operated by James L. Hicks. Mr. O'Sullivan filed suit in 
Virginia in the Federal Court of Alexandria, and obtained personal serv- 
ice on Mr. Hicks, whe subsequently died in Andrews Air Force Base. 
Mr. Hicks was not'a resident of either Virginia or the District of 


Columbia. 


Because of the death of Hicks, application was made to the Probate 
Branch of the United States District Court for the District of Columbia 
for the appointment of an Administrator of his Estate, after efforts to 
obtain cooperation from his widow failed. On June 13, 1961, following 


full publication and notice to the widow, an Order appointing Isadore 


Brill, a local member of the Bar as Administrator for the purpose of 
continuing the litigaticn in Virginia, was signed. Thereafter, Judge 
Bryant of the Federal Court in Alexandria transferred this case to the 
United States District Court for the District of Columbia. Thereupon, the 
motion was filed which was opposed and in which the Court wrongfully 


sustained same removing the Administrator appointed herein. 


STATUTES INVOLVED 


"If there be no relations, or those entitled decline or refuse 
to appear and apply for administration, on proper summons 
or notice, administration may be granted to the largest 
creditor applying for the same; and if creditors neglect to 
apply, it may be granted at the discretion of the Court." 
TITLE 20, SECTION 216, D. C. Code. 


"The operation by a nonresident or by his agent of a motor 
vehicle on any public highway of the District of Columbia 
shall be deemed equivalent to an appointment by such non- 
resident of the Commissioners or their successors in office 
to be his true and lawful attorney upon whom may be served 
all lawful processes in any action or proceedings against 
such nonresident growing out of any accident or collision in 
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which said nonresident or his agent may be involved while 
operating a motor vehicle on any such public highway, and 
said operation shall be a signification of his agreement that 
any such process against him, which is so served, shall be 
of the same legal force and validity as if served upon him 
personally in the District of Columbia." TITLE 40, SEC- 
TION 423, D. C. Code. 


SUMMARY OF ARGUMENT 


Local creditors, the plaintiff in this case, are entitled to local 
administration of the estate of the deceased. The estate in this instance 
constituting a policy of insurance maintained by the defendant. The Trial 
Court was in error vacating the Order appointing the Administrator. 


ARGUMENT 


It has been an elementary principle of Anglo-Saxon law that the 


Court's direction and equitable powers must control the disposition of 


the decedent's estate. 


"For the purpose of founding administration, a simple con- 

tract debt is assets where the debtor resides, even if a bill 

of exchange or promissory note has been given for it, and 

without regard to the place where the bill or note is found 

or payable." Wyman v. U. S., ex rel. Halstead, 3 S. oe 417, 

109 U.S. 654, 27 L.Ed. 1068. 

The District of Columbia has, by the enactment of Title 40, Sec- 
tion 423, definitely established that a nonresident operating his vehicle 
on the streets of the District of Columbia shall be available to local 


processes. The death of the individual should not change the situation. 


With the advancement of rapid transportation, frequently debtors’ 
estates are found or located not in the place or jurisdiction of their 
domicile. The law has been established for some years to 'the effect: 

"Appointment of administrator over estate located entirely 
within District held proper, though decedent was not resi- 


dent of District." Claudy v. Duvall, 55 App. D.C. 319, 
5 F.2d 381. 
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That the affidavit of Charles B. Sullivan, Jr. filed incident to the 
publication was that a letter was addressed to the widow at an address, 


Frederick, Oklahoma with a copy of the advertisement as appeared in 


The Evening Star. That as a result thereof, no action was taken on her 


part, she failing and refusing to administer the estate. That, as set out 
in the opposition to the motion opposing the motion to vacate the appoint- 
ment of Isadore Brill, Mr. O'Sullivan is plaintiff in a law suit,which suit 


is being actively defended by an insurance company. 


"No state need allow property of a decedent to be taken from 
within its borders until debts due local creditors have been 
satisfied. 


"In regard to creditors, the administration of assets of 
deceased persons is to be governed by the law of the country 
where the administratrix acts, and from which she derives 
her authority to collect them, and not by that of the domicile 
of the deceased. 


"Statute granting nonresident administrators privilege of 
suing in courts of District of Columbia did not reveal an in- 
tention on the part of Congress to abandon well-established 
principle, governing ancillary administrations, that local 
assets are to be preserved for benefit of local creditors." 
Duehay v. Acacia Mutual Life Ins. Co., 70 App. D.C. 245, 
105 F. 24 760, L2L4 ALR 1268. 


This Court has also ruled: 


"Where there were no locally domiciled creditors, the probate 
Court might, in its discretion, order the funds in hands of 
ancillary administrator to be transmitted to the domicillary 
administrator, even though some creditors from other states 
had presented their claims locally." Sackett, Champman, 
Brown & Cross v. Osgood, 80 U.S. App. D.C. 99, 149 F. 2d 825. 
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CONCLUSION 


In conclusion, Appellant urges that the action of the Trial Court 


was improper and that the appointment of Isadore Brill should not have 
been set aside. 


Respectfully submitted, 


CHARLES B. SULLIVAN, JR. 
PAUL L, DELANEY 


210 Shoreham Building — 
15th & H Street, N. W. | 
Washington 5, D. C. 
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JOINT APPENDIX 


[Filed Feb. 8, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
IN RE: In the Matter of Administration No. 102507 


SANE SPL HICKS, GEORGE J. O'SULLIVAN 
Deceased C/O Charles B. Sullivan, Jr. 
210 Shoreham ane 
Washington 5, D. C. 
Petitioner 


PETITION FOR LETTERS OF ADMINISTRATION 


The petition of George J. O'Sullivan, by and through Charles B. 
Sullivan, Jr., his attorney, respectfully represents to this Honorable 
Court: 

1. That the petitioner is an individual citizen of the United States 
and a resident of the State of Virginia and files this peter as a princi- 
pal creditor of James L. Hicks, deceased. . 

2. That the said James L. Hicks was a citizen of the ‘United States 
and a resident of the District of Columbia and departed this life on the 
3rd of June, 1960, at Andrews Air Force Base in Maryland, That your 
petitioner has made a diligent search and inquiry for a will of said de- 
cedent and has neither found one nor obtained any information that there 
was one, and verily believes the decedent died intestate. 

3. The decedent left him surviving, Mrs. Armageon Hicks, Route 
3, Box 15, Frederick, Oklahoma, his widow and no other heirs at law are 
known to your petitioner. There is no child or descendent, parent, 
brother or sister, or child of a deceased brother or sister surviving the 
decedent known to your petitioner. 

4. That the decedent left no real estate. 
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5. That the decedent had interest in a policy of insurance on his 
automobile which he had had an accident on to wit, November 2, 1959, in 
the District of Columbia and on which this petitioner was injured and 
has pending in the United States District Court for the Eastern District 
of Virginia, a suit. 

6. That decedent, so far as your petitioner is able to ascertain, 
after a diligent search and inquiry, left no bills. [Funeral Expenses aid 

7%. That your petitioner is advised that as a principal creditor he 
is entitled to apply for letters of administration to issue to his attorney, 
Charles B. Sullivan, Jr., who resides at 4801 37th Street, North Arling- 
ton, Virginia. 

WHEREFORE, the premises considered, your petitioner prays: 

1. That citation may issue against the above-named heir at law 
and next of kin and that notice of publication may be directed against any 
unknown heirs at law and next of kin. 

2. That letters of administration be granted to the attorney for the 
petitioner, Charles B. Sullivan, Jr. 

3. That the administrator be permitted to qualify by giving an 
undertaking in the sum of Five Hundred Dollars ($500.00), only. 

4. That the Court grant petitioner such other and further relief as 
to the Court may seem just and proper. 

GEORGE J. O'SULLIVAN 
BY: /s/ Charles B. Sullivan, Jr. 


/s/ Charles B. Sullivan, Jr. 
Attorney for Petitioner 

210 Shoreham Building 
Washington 5, D. C. 
Republic-7-0181 


Commonwealth of eee ss. 


DISFRIC-F-OF COL 
County of Blair: 
I, Charles B. Sullivan, Jr., being first duly sworn on oath deposes 


LA; SS:- 


and says that I have read the foregoing petition by me subscribed and 
know the contents thereof, and that the same is true of my own knowledge, 
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except as to the matters therein stated to be alleged upon information 
and belief and that as to those matters, I believe them to be: true. 
/s/ Charles B. Sullivan, Jr. 


|Jurat dated January 27, 1961] 


[Filed May 26, 1961] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

I, Charles B. Sullivan, Jr., being first duly sworn on oath deposes 
and says that Iam attorney for the Petitioner herein and that on April 21, 
1961, I caused a letter to be addressed to Mrs. Armageon Hicks, Route 3, 
Box 15, Frederick, Oklahoma, with a copy of the ad cut from the Evening 
Star Newspaper and that I have not heard from her since. Further that 


as a result of publication against unknown heirs, I have learned of no 
heirs of this decedent. 
Further your affiant sayeth not. 
/s/ Charles B. Sullivan, Jr. 


[JURAT dated May 26, 1961] 


[Filed June 13, 1961] 


ORDER 
Upon consideration of the petition of George J. O'Sullivan filed 
herein on the 8th day of February, 1961, for letters of administration 
and it appearing to the satisfaction of the Court that James L. Hicks 
departed this life intestate, it is by the Court this 13th day of June, 1961, 
ADJUDGED, ORDERED AND DECREED, that Isadore Brill, Esq., 
be and he is hereby Administrator of the Estate of James L. Hicks, 
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deceased and that letters of administration issue to the same on said 
estate, upon his filing an undertaking with surety approved by the Court 
in the sum of One Thousand ($1,000) Dollars, conditioned for the faithful 
performance of the trust in him reposed, provided he first files a power 
of attorney in compliance with Title 29, Section 88 of the Code of Laws 
of the District of Columbia and the matter of the family allowance is 
hereby held in abeyance for the future determination of the court. 


/s/ Matthew F. McGuire 
JUDGE 


NO OBJECTIONS TO THE APPOINTMENT OF A 
DISINTERESTED PERSON: 


/s/ George J. O'Sullivan 


| Filed Nov. 27, 1961] 


MOTION TO (1) VACATE ORDER APPOINTING ISADORE 

BRILL ADMINISTRATOR OF THE ESTATE OF JAMES L. 

HICKS AND (2) DISMISS THE PETITION OF GEORGE J. 

O'SULLIVAN FOR LETTERS OF ADMINISTRATION: 

The Undersigned, Paul J. Sedgwick, as attorney for James L. 
Hicks, deceased, and his surviving widow, Arma G. Hicks, moves the 
Court (1) to Vacate Order of Court, dated, June 13, 1961, appointing an 
Administrator herein and (2) to Dismiss the Petition for such appoint- 
ment filed by one George J. O'Sullivan, for reasons following: 

1. Decedent James L. Hicks, contrary to the representation made 
in the Petition for Letters, was not a resident of the District of Colum- 
bia. Decedent was a resident of the State of Texas at the time of his 
decease. He was not domiciled in the said District, he did not live or 
work therein, he was a total stranger to the District of Columbia in all 
legal respects. 

2. The Decedent, contrary to the representation made in the Peti- 
tion aforestated, did not die intestate. He left a valid and existing Will 
which Will is in the possession of decedent's lawful Widow, Arma G. 
Hicks. 
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3. In said Will the decedent named his Widow, Arma G. Hicks, to 
be Executrix of his Estate. : 

4. The said Arma G. Hicks is a competent, adult person, not 
residing in the District of Columbia, who is able to serve in all respects 
and who is under no legal disability. : 

5. There is no property or estate of the decedent within the Dis- 
trict of Columbia; there are no creditors residing in said District; there 
are no debts of the decedent here; there is no reason for any administra- 
tion proceeding in this District. | 

6. This Court lacks and is without jurisdiction herein and the 
Petition of George J. O'Sullivan, a legal and actual resident of the State 
of Virginia, was improperly filed herein and the Order of Court, dated 
June 13, 1961, was improvidently issued. 2 


/s/ Paul J. Sedgwick | 
Attorney at Law 
Barr Building 
Washington, D. C. 


POINTS AND AUTHORITIES 
1. FRCP, Rules of Court and applicable decisions. 


2. Points numbered 1 to 6, inclusive, set forth in accompanying 


Motion. 

3. James L. Hicks, deceased, was not a legal or actual resident 
of the District of Columbia, was not domiciled herein; left no assets, 
property, estate, debts of any substance in law in the District of Colum- 
bia. He was a legal and actual resident of and legally domiciled in the 
State of Texas at the time of his death. 

4. This counsel holds in his possession and is prepared to file in 
this cause a letter from decedent's lawful widow, viz, | 

"I have received your letter of 3 January, 1961, and I appre- 
ciate your information about the suit against my husband, 


James Lee Hicks. 
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"My husband left a Will naming me as Executrix of his 
estate, and giving all his property to me. 


(signed) ARMA G. HICKS, 
Frederick, Oklahoma." 


MAILING: 

A copy of this Motion mailed this November 25, 1961, to Charles 
B. Sullivan, Jr., Esq., Attorney for petitioner, 210 Shoreham Bldg., 
City - 5. 


/s/ Paul J. Sedgwick, 
Attorney at Law 

Barr Bldg. 

City - 6. 


| Filed Nov. 29, 1961] 


OPPOSITION TO MOTION TO VACATE ORDER APPOINTING 
ISADORE BRILL ADMINISTRATOR OF THE ESTATE OF 
JAMES L. HICKS AND (2) DISMISS THE PETITION OF GEORGE 
J. O'SULLIVAN FOR LETTERS OF ADMINISTRATION 


Comes now the petitioner herein and opposes the motion filed by 
Paul J. Sedgwick and as reasons therefore respectfully represents to 
this Honorable Court as follows: 

1. That George J. O'Sullivan is plaintiff in Civil Action No. 3341- 
61, which Civil Action was heretofore filed in the United States District 
Court for the Eastern District of Virginia and has been transferred to 
this jurisdiction. That said petitioner, George J. O'Sullivan is a creditor 
of James L. Hicks, deceased, on an unliquidated personal injury claim. 

2. That the wife failed and refused to communicate with counsel 
for George J. O'Sullivan though requested to do so; did not disclose to 
counsel the contents of the will; refused to administer the Estate normally, 
notwithstanding the presence of a policy of insurance covering the auto- 
mobile operated by the said decedent. 

3. And for such other and further reasons as may be brought to 
the attention of the Court on the hearing hereof. 


/s/ Charles B. Sullivan, Jr. 
Attorney for George J. O'Sullivan 
* 


cad * 


[Certificate of Service] 


[C.A. 3341-61] 


AFFIDAVIT 


STATE OF OKLAHOMA ) 
) ss: 
COUNTY OF TILLMAN ) 


Arma G. Hicks, being first duly sworn on oath, deposés and says 
that she is a legal and actual resident of the State of Oklahoma, an adult, 
under no legal disability and the lawful widow of James L. Hicks, 
deceased, viz, 

That prior to his death on June 3, 1960, in Maryland, where her 
husband was stationed at the time, he was a legal and actual resident of 
the State of TEXAS; that he was domiciled therein; that the Registration 
of his vehicle and Tags was "Texas - FD-1471"; that her husband never 
was domiciled in or a legal resident of the District of Columbia. That 
he left a last Will and Testament which names me Executrix of his 
Estate, which Will leaves all of his property to me. He left no property 
or assets within the District of Columbia; nothing there to be adminis- 


tered. 


/s/ Arma G. Hicks 
Subscribed and sworn to before me this 28 day of December, 1961. 


/s/ Howard M. MCBEE 
Notary Public 


(SEAL) 

MAILING: A copy of this affidavit mailed this January 2, 1962, to 

Charles B. Sullivan, Jr., Esq., attorney for plaintiff, #210 Shoreham Bidg., 
City - 5. 


Attorney for Defendant 


[Filed Jan. 5, 1962] 


ORDER VACATING ORDER APPOINTING 
ADMINISTRATOR: 

Upon consideration of Motion to Vacate Order appointing Isadore 
Brill administrator of the Estate of James L. Hicks, deceased, the 
pleadings in the cause and after hearing in open court, it is, by the court, 
this 5 day of January, 1962, 

ORDERED: 

That the Motion to Vacate the Order appointing Administrator 
herein, dated, June 13, 1961, be and the same hereby is granted and said 
Order of June 13, 1961, be and the same hereby is vacated. 


/s/ Edward M. Curran 
JUDGE 


[Certificate of Mailing 
dated January 4, 1962] 


| Filed Feb. 5, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 5 day of February, 1962, that 


hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 5th day of 
January, 1962, in favor of vacating the Order herein appointing 
Administrator. 
/s/ Charles B. Sullivan, Jr. 
Attorney for George J. O'Sullivan 


210 Shoreham Building 
Washington 5, D. C. 


[Filed Feb. 23, 1962] 


STATEMENT OF ERRORS 
1. The Court erred in vacating the Order appointing Administrator. 


/s/ Charles B. Sullivan, Jr. 
Attorney for George J. O'Sullivan 
* * * 


* 


[Certificate of Service] 


[Filed Feb. 23, 1962] 
DESIGNATION OF RECORD 

1. Petition for Letters of Administration, including affidavits, 
certificate of publication and Order of Appointment. 

2. Motion to Vacate Appointment of the Administrator, including 
affidavits and oppositions thereto. 

3. Notice of Appeal. 

4. Statement of Errors. 

5. This Designation. 


/s/ Charles B. Sullivan, Jr. 
Attorney for George J. O'Sullivan 
* * * * * 


[Certificate of Service] 
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LUN 8 7852 


SUBAL ML GE. 


GEORGE J. O'SULLIVAN, CLERK 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAUL J. SEDGWICK 


1009 Barr Building 
Washington 6, D. C. 


Attorney for Appellee. 


STATEMENT OF 
QUESTIONS PRESENTED 


Should the Court below have appointed an administrator where the 
decedent left a valid Will, and the decedent was neither a resident of 
nor domiciled in the District of Columbia at the time of his death, left 
no assets or property physically within said District requiring admin- 


istration and where there are no local Creditors involved? 


Is the Court! below not entitled to revoke its own Order appointing 


an administrator, when that Court finds out that jurisdictional state- 


ments and representations contained in the Petition seeking such appoint- 


ment are in fact false and untrue and when, if such fraud and deceit had 
not been practiced upon the court ex parte, the Court would have denied 
the Petition and not appointed any administrator? 


STATEMENT OF CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 


TABLE OF CASES 
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5 F, 2d 381 . 4 
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70 App. D.C. 245, 105 F. 2d 768, 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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GEORGE J. O'SULLIVAN, 
Appellant, 


Vv. 


ESTATE OF JAMES L. HICKS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 


In the proceedings below, the plaintiff, George J. O'Sullivan, 


admittedly is a legal and actual resident of the State of Virginia. The 


defendant, James L. Hicks, was a legal and actual resident of the State 
of Texas, temporarily assigned by military order to the Andrews Air 
Force Base in Maryland. 


In plaintiff's Petition for Letters of Administration, executed by 
him in Pennsylvania, the plaintiff represented to the Court that the 
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"defendant was a resident of the District of Columbia; * * * (that) peti- 
tioner has made a diligent search and inquiry for a Will of said decedent 
and has neither found one nor obtained any information that there was 
one, and verily believes the decedent died intestate; * * * and (that) he 
is entitled to apply for letters of administration to issue to his attorney 
who resides at 4801 37th Street, North Arlington, Virginia.” 


These representations are jurisdictional and they were made to 
induce our Probate Court to act. These jurisdictional statements and 
representations were false and the plaintiff made them with knowledge 
of their falsity or in utter disregard as to their truth or falsity. The 
decedent had no knowledge of this move by the plaintiff and was not 
represented here with the result our Probate Court was deceived. Ex- 
cept for the fraud and deceit so practiced and the innocent yet improvi- 
dent action of the Probate Court in appointing a stranger administrator, 
we would not be here today. 


This Court now is asked to approve of this wrongful action on the 
part of the plaintiff and permit him to benefit from his fraud and deceit. 


SUMMARY OF ARGUMENT 


The appellant was not and is not a local creditor. There is no 
estate to be administered here. This Court should not approve or permit 
the plaintiff to take advantage of the fraud and deceit which he practiced up- 
on the Court below. Moreover, as appellant contends in his Brief, the 
appellant has always had his plain, adequate and complete remedy at 
law, viz, that of filing his law action under the provisions of the Financial 
Responsibility Law. 


ARGUMENT 


Appellee has no quarrel with the cases cited by appellant in his 


brief. They all involve different factual situations: Claudy v. Duvall 


considered, "the Estate was almost entirely located physically in the 
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District of Columbia * * *."" Duehay v. Acacia: principal administration 
was filed in Fairfax, Va., with ancillary administration here. The point 
stressed in the Opinion concerns Comity between various States and the 
District of Columbia. Sackett et al. v. Osgood, cited, involved a different 
situation, also, that of "a small part of the estate was in New York, but 


the greater part in the District of Columbia." Such is not the case here. 


The parties present here are both non-residents of the District of 
Columbia; their property and affairs are physically located in Virginia 
and Texas, where they respectively were domiciled. This District is not 
concerned with the death of either. It just happened that these non- 
residents were driving their cars in Washington at the time they had a 
slight collision. As non-residents, appellant's Brief contends, each had 
the right to sue the other under our Financial Responsibility Law. 
Neither saw fit to do this. 


Why didn't the appellant sue under the Act? One answer could be 
that he would have had to put up a bond to indemnify his defendant against 
loss (taxable costs and reasonable attorney's fee) should he not prevail 
against the defendant. Appellant may have decided not to incur this risk 


of having to pay these items in event his own negligence should bar him 


from a recovery or if, on other grounds, he should lose his suit. 


Instead, the plaintiff initiated Ex Parte proceedings in our Probate 
Court and in those proceedings he made untrue jurisdictional representa- 
tions and, ex parte, obtained an order appointing a stranger administrator 
for a Texas resident who died in Maryland, testate and whose Will pro- 
vides for an Executor, and over an estate not physically within the Dis- 
trict of Columbia. And all the while he was and is a legal and actual 
resident of the State of Virginia. 
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CONCLUSION 


The Court below was imposed upon. When the Court learned of the 
true facts the Court promptly acted by granting the Motion here appealed 
from. This Court, we say, should affirm the action of the Court below. 


Respectfully submitted, 


PAUL J. SEDGWICK 


1009 Barr Building 
Washington 6, D. C. 


Attorney for Appellee. 


